


A. 
ABATEMENT. 


1, In a claim case pending in the name of R. & G. B., for 
the use of D. as the administrator of T., B. dies: held 
that the suit abated until the legal representative of T. 
should be made a party. Barker vs. Bethune and another, 


ACTIONS. 


. No action will be maintained to enforce an immoral or 
illegal contract. Howell, adm’r. vs. Fountain and others, 


ACQUITTAL. 


. Before a jury is impaneled in a criminal case, a nolle 
prosequi may be entered at the pleasure of the prose- 
cuting officer; but when once the accused is put on his 
trial, and a jury sworn for that purpose, it is the right 
of the defendant to have them pass upon his case; and 
if, after thus submitted, a zolle prosequi shall be entered 
on the bill of indictment without the consent of the 
prisoner, it amounts to an acquittal. Reynolds vs. The 
State, - - - : - - - 


ADMINISTRATORS. 


. When they may maintain ejectment. See title “ Eject- 
ment.” Carruthers vs. Bailey, - - - - 


ADMISSIONS. 


1. See titles “‘ Evidence,” and “ Res Gesta.” Carter § Wife 
vs. Buchannon, - - - 518 to 521 
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ADVERSE POSSESSION. 


What is “ adverse possession.” See title “ Statute of 
Limitations.” Paschal, adm’r. vs. Davis, - - 


AFFIDAVIT. 


What affidavit of the party appealing is not sufficient 
compliance with the Act of 1842. See title “ Appeals.” 
Gibbons vs. McComb, - - - - 


AGENTS. 


In actions against agents, for money voluntarily paid by 
mistake in fact, the true distinction is, where the agent 
has paid the money over to his principal in good faith, 
he is not personally liable ; but when he has not paid 
the money over, or before such payment he has notice 
of the mistake, and is required not to pay it, then he is 
personally responsible, although payment to his princi- 
pal may have been made. Lawvs. Nunn, - ° 


In a suit upon an instrument in which the defendants 
promised, “ We, the Trustees of Oakchumpna Academy, 
promise to pay,” &c., they might prove that the plain- 
tiff contracted with them as agents, and that the credit 
was given to their principal; and also, that the plaintiff 
might show by parol, that he contracted with them per- 
sonally, and that he gave credit to them individually. 

Cleaveland vs. Stewart & others, - - - 


AMENDMENTS. 


Omission of bill of particulars, amendable after verdict. 
See title “ Declaration.” Dill & others vs. Jones, - - 


A cagyias ad satisfaciendum may be amended so as to 
conform to the judgment or decree of the court, where 
there is a variance in the amount, and also as to the time 
of its return ; as when, by mistake, it is made return- 
able on the third Monday in December, 1838, when it 
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should have been made returnable on the second Mon- 
day in December, 1838. Saunders vs. Smith, adm’r. 


. The Supreme Court will not interfere with the discre- 
tion of the Superior Courts, in the allowing or disal- 
lowing amendments of process, except in flagrant cases 
of the abuse of such discretion. Jb. - - - 


- In an action of debt, on a foreign judgment, with a single 
count, the writ is not amendable by inserting a count on 
the original cause of indebtedness on which the judg- 
ment is founded. Latine vs. Clements, adm’r. - - 


APPEALS. 


. An affidavit of the party appealing, “ that he is unable 
to give security,” without alleging that his inability is 
“owing to his poverty,” is not a sufficient compliance 
with the Act of 1842. Gibbons vs. McComb, - - 


ARREST. 


. A Lieutenant of a company raised under the Act of 
Congress of 11th February, 1847, is not exempt from 
arrest on civil process, under the Act of 1818, which 
exempts the militia of this State from arrest while in 
actual service. McCarthy, Sh’ff. §& White vs. Lowther 
& Parish, - - - - PST 


ARREST OF JUDGMENT. 


. When the verdict of the jury is regularly returned on 
the indictment, but by the neglect of the clerk is not 
entered on the minutes of the court at the term at which 
it was rendered, this affords no ground for arresting the 
judgment; the court may, at the next succeeding 
term order the verdict of the jury to be entered nunc 
pro tunc. Hall vs. The State, - - - - 


. Omission of bill of particulars not good in arrest of 
judgment. See title “ Declaration.” Dill and others vs. 
Jones, - - - - : - - 
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3. 


If judgment is entered against joint defendants, when 
one of them is dead at the time, the judgment shall be 
reversed for error as to all of them. Tedlie vs. Dill, - 


ASSIGNMENT OF EXECUTION. 


The transfer of a fieri facias may be proved by an exem- 
plification of the record of the case, where the assignment 
is set forth as part of the record. Napier vs. Neal, - 


ATTACHMENT. 


An affidavit taken for the issuing of an attachment, 
signed by Daniel Herman and attested by a judicial 
officer, which in its body describes the person sworn as 
Daniel Harman, is a sufficient oath under our attach- 
ment laws. Kahn vs. Herman, - - - 


An attachment bond which contains the conditions pre- 
scribed by law, and the further condition, that the 
plaintiff shall prosecute his suit with effect at the term to 
which it is returnable, is substantially in conformity with 
the statute, and sufficient to prevent the dismission of 
the attachment. Ib, - - - - ° 


The lien of attachments is created by the Jervy, and not 
the judgment on attachment; and in all cases of con- 
flicts ketween attachments, the one first served shall be 
first satisfied. McDougald vs. Barnard, - - 


In a contest between attachments and ordinary suits, it 
is the judgment and not the levy which fixes the lien. Ib. 


A judgment in attachment may be set aside in a court 
of law, upon an issue suggesting fraud or want of con- 
sideration, tendered by a judgment creditor of the 
defendant in attachment. Smith vs. Gettinger 5 another, 


AUTERFOITS ACQUIT. 


When the prisoner is put upon his trial, a jury impan- 
eled and sworn for the purpose of trying him, and 
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then a nolle prosequi is entered without his consent, the 
plea of Auterfoits Acquit will bar any subsequent indict- 
ment for the same offence. Reynolds vs. The State, - 


BACK WATER. 


Under what circumstances an action cannot be main- 
tained for overflowing plaintiff’s land. See title “ Parol 
License.” Sheffield and others vs. Collier, - - 


BAIL. 


A principal having given security on a bail process, 
may avail himself of a want of conformity between the 
amount indorsed on the writ, and the amount sworn to, 
by motion to discharge the bail. Jennings vs. Sledge, - 


An indorsement on the writ in a bail suit, of an amount 
larger than the sum sworn to, is contrary to the statute, 
and the bail process in such a case is void and the bail 
discharged. Ib. - - - - - 
. 
In affidavit to hold to bail, the affiant swearing that a 
specific sum is due, besides interest, and setting forth the 
date of the note and the time of its maturity ; the amount 
sworn to is the specific sum and no more. Ib. - 


BASTARDY. 


What necessary to charge in an indictment for this 
offence. See title “ Indictments.” Locke vs. The State, 


What constitutes the offence of bastardy. Ib. - 


BILL OF DISCOVERY. 


. Must aver complainant’s inability to prove the facts upon 


which he relies at law, without resort to the conscience 
of the defendant, or show some other ground of equita- 
ble interference with the common law jurisdiction. 
Merchants’ Bank vs. Davis, > - - - 
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590 INDEX. 
BILL OF EXCEPTIONS. 


. General rules concerning. ™ ° . m 


. Where the bill of exceptions does not embrace the ma- 
terial facts upon which the judgment of the Court below 
was rendered, and which are indispensably necessary 
to enable this Court to review the judgment of the 
Court below, the writ of error will be dismissed. Cowles 
& Ward vs. Olark, - - - - - 


BILLS OF EXCHANGE, 


. The act of 1823 giving five per cent. damages upon cer- 
tain protested bills of exchange, applies to indorsed 
notes. See title “ Damages.” Howard vs, Central Bank, 


BILL OF PARTICULARS. 


. When necessary in common counts. Omission of it 
when cured. See title “ Declaration.” Dill and others 


vs. Jones, - - - - - 


BONDS. 


. Attachment bond containing the conditions prescribed 
by law, and the further condition that the plaintiff shall 
prosecute his suit with effect at the term to which it rs re- 
turnable, is a valid bond. See title “Attachments.” Kahn 
vs. Herman, - - - - - - 


. Upon a common law bond there can be but one recov- 
ery, and a former recovery upon the same bond may be 
plead in bar of a subsequent suit. Stephens and others 
vs. Crawford, Gov’r, - - - - - 


. Official bonds, when not conformable to the statute 
which requires them, although they may be good at 
common law, can only be enforced according to the 
rules of the common law. , - - 
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INDEX. 
CAPIAS AD SATISFACIENDUM. 


. Ca. sa. may issue to enforce a decree in equity for a 
specific sum of money, under the 13th rule of equity 
practice. See title “Decree.” Saunders vs. Smith, Admr. 


. May be amended so as to conform to the judgment or 
decree, where there is a variance in the amount, and 
also as to the time of its return. See title “Amend- 


ment.” Ib - . ‘ ‘ : ‘ 


CASES REVIEWED. 


. The case of Stephens vs. George W. Crawford, Gov’r. for 
the use of Ward, reviewed. Stephens and others vs. Craw- 


ford, Gov'r, = : - - - - 
CHALLENGE OF JURORS. 


. It is a good cause of challenge to a juror by the State, 
in a capital case, if on being sworn upon his voire dire, 
he declares that he has conscientious scruples against 
the infliction of capital punishment. Williams vs. The 


State, - - - - - - - 


. The proper time for challenging, is between the appear- 
ance and swearing of the jurors. Jd. - : 


. Itis irregular and improper to ask any other questions 
of a juror than those authorized by the statute, with a 
view of ascertaining whether he is objectionable for 


Javour. Ib, - . - 4. és 

. A bias or prejudice against crime, is not such as will 

constitute a good challenge for cause. Ib, - - = 
CHANCELLOR. 


. In Georgia, the powers of the Chancellor are vested in 
the judge and jury. Hargraves and another vs. Lewis 
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CHARTERS. 


. The charter of the Irwinton Bridge Company, is not a 
violation of the 10th section of the 1st article of the 
constitution of the United States, which prohibits the 
States from passing any law impairing the obligation 





of contracts. Young vs. McKenzie, Harrison and others 38 to 40 


COLLATERAL SECURITIES. 


. A note transferred before due, and without notice, as 
collateral security for an existing debt, is not liable, in the 
hands of the transferree, to any of the equities between 
the maker and payee. Gibson et al. vs. Conner, - 


COMMON LAW BONDS. 

. See title “Bonds.” Stephens and othersvs.Crawford, Gov’r. 
CONSTITUTIONAL LAWS. 

. The act of 1837 incorporating the Irwinton Bridge Com- 


pany, for the purpose of erecting a bridge across the 
Chattahoochee river, is constitutional. Young vs. Me- 
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512 


Kenzie, Harrison and others, - - - 38 to 40 


CONSTITUTION OF THE U. S. 5th ARTICLE, 
AMENDMENTS OF. 


~ 


. The 5th article of the amendments of the constitution of 


the United States, which declares that “ private property 
shall not be taken for public use without just compen- 
sation,” does not create any new principle of restriction, 
on either the National or State governments, which did 
not exist before, but was declaratory of a great common 
law principle applicable to all republican governments, 
which existed anterior to the adoption of the constitu- 
tion of the United States. Young vs. McKenzie, Har- 
rison and others. - - - - - 
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INDEX. 
CONSTRUCTION. 


. How statutes should be construed. See title “ Statutes.” 


Ezekiel vs, Dixon, - - - - 152-157 


CON TINUANCES. 


A cause not reached by the court at the time, stands 
over as a case continued. Smith, Admr. and another vs. 
Thompson, - : - - - - 


. The improper granting or refusal of a continuance, is 
ground for a writ of error. McDougald vs. The Cen- 
tral Bank, - ° : ‘ ” ‘ 


. Upon a motion for a continuance on account of the ab- 
sence of a material witness, the court may compare the 
facts expected to be proved, with the plea, and decide 
whether or not the testimony is.material. Jb. - : 


. The miscarriage of the mail in the transmission of pa- 
pers to the clerk, is no ground for continuing a case, 
unless shown to be from Providential cause. Shackel- 
Jord vs. Hays, - : - - - - 


CONTRACTS. 


. Ina contract to pay money, in which it is erpress/y stip- 
ulated that the instalments shall be paid at specified times, 
and that if any one instalment is not promptly met, the 
whole sum shall be due and payable, 7me is of the essence 
of the contract, and, if the party agreeing to pay, fails 
to do so, he is not entitled to relief in equity. Sneed 
and another vs. Wiggins and another, - - - 


. A contract made by a plaintiff in execution, with the 

defendant, who is insolvent, to release him from a part of 

the judgment, in consideration that he will appropriate 

the yearly proceeds of his personal labour in payment 

of the balance, is a valid contract. Merchants’ Bank vs. 

Davis, - - - ° . - - 
VOL, III. 76 
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A promise made by a plaintiff in execution to a third 
person, that he would not levy his execution upon prop- 
erty bought by that third person from the defendant in 
execution, and upon which its lien attaches, is void for 
want of consideration. Jb. - - - . 


. Courts of justice will not lend their aid to enforce an 


immoral or illegal contract; if it be executed, they will 
not disturb it, but leave the parties where they find 
them. Howell, adm’r. vs. Fountain and others, - 


. No action can be maintained upon a contract growing 


out of an immoral or illegal transaction, when the trans- 
action was not subsequent or collateral, but directly 
connected with the unlawful act. Jb. - - - 


. The Charter of the Insurance Bank of Columbus pre- 


scribes the mode in which contracts shall be executed to 
be binding on the company, namely, that they shall be 
signed by the president and countersigned by the cashier. 
In a suit at the instance of the holder of a bill against 
the indorser, on a bill drawn by himself as president 
of the said corporation, and in his own favour, he cannot 
object to the regularity of the contract, nor is he pro- 
tected on his indorsement by its want of conformity to 
the statute. McDougald vs. The Central Bank, - 


CONTRIBUTION. 


. There is no contribution between purchasers wth war- 


ranty upon good consideration, in succession at different 
times, of different parts of the estate of a mortgagor. 
Cumming vs. Cumming and others. - - : 


CONVEYANCE. 


When a conveyance by an insolvent debtor is null and 
void, by the Act of 1818, See title “ Insolvent Debtor.” 
Ezekiel vs. Dixon, - - - - - 


CORPORATIONS. 


. An incorporated Academy is a private corporation, not- 
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withstanding it may derive its support in part from the 
government. Cleaveland vs. Stewart and others, - 


. A corporation aggregate may file an answer to a bill in 


equity, under its corporate seal. Such answer, how- 
ever, not verified by the oath of some of the corporators 
or agents acquainted with the facts, is not sufficient to 
authorize a dissolution of the injunction. Hemphill 
and others vs. Ruckersville Bank, - - - 


COSTS. 


In equity, costs do not always follow the event of the 
cause. See title “ Equity.” Pearce & Co. vs. Chastain, 


They rest upon the sound discretion of the court, to be 
exercised upon full view of all the merits and circum- 
stances of the case. Ib. - - - - 


COURTS OF EQUITY. 


Courts of chancery are clothed with greater amplitude 
of discretionary powers, than courts of law. Johnson 
and others vs. Holt and another, - - - 


COURTS. 


Courts will not lend their aid to enforce an immoral or 
illegal contract. Howell, Admr. vs. Fountain and others, 


CREDITORS. 


What is the proper remedy of creditors against the trust 
estate of their debtors, when the legal title is in the trus- 
tees. See title “ Trusts.”’ Blake vs. Irwin, - - 


Creditors claiming to be subrogated to the husband’s 
rights, as against the property of the wife, have no other 
rights than the husband, who is ¢heir debtor, against such 
property. Sayre vs. Flournoy and others, - : 
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CREDITOR’S BILL. 


1. General rule as to creditor’s bill stated. Thurmond and 


others vs. Reese, - ° © ° . 


. Creditor may file bill to set aside fraudulent convey- 


ance. Ib. - « . “ ‘ 
CRIMES. 


. The repeal of the 48th section of the 14th division of the 
penal code of 1833, by the act of 1843, and the change 
therein made as to the mode of selecting jurors in 
criminal cases, does not prevent the trial of an offence 
committed against the old law, inasmuch as the 34th sec- 
tion of the 14th division of the code of 1833, provides that 
“ All crimes and offences committed, shall be prosecuted 
and punished under the laws in force at the time of the 
commission of such crime or offence, notwithstanding 
the repeal of such laws before such trial takes place.” 
Reynolds vs. The State, - - - - 


. What degree of insanity excuses from the commission 
of crimes, and what not. See title “ Insanity.” Rob- 
erts vs. The State, - - - - - 


CROSS BILL. 


. When cross-bill necessary to be filed to set up an award, 
and when an award cannot be used as a defence merely 
to the original bill. See title “ Equity.” Turk vs. 
Turk and others, - - - - - 


DAMAGES. 


. The indorsee of a negotiable promissory note, drawn in 
this State, payable in New York, and returned protested 
for non-payment, is entitled to charge five per cent. 
damages against the indorser, as provided by the act of 
1823 in cases of protested bills of exchange. Howard 
vs. Central Bank, - - - - - 
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DEATH. 


1, A judgment against several defendants, one of them 


being dead at the time, is erroneous, and will be re- 
versed. Tedlie vs. Dill, - . ‘ ‘ 


. Where a claim-case is pending, under the provisions of 
our statute, in the name of R. & G. Barker, for the use 
of A. B, Davis, administrator of Benjamin P. Tarver, 
held that on the death of Davis, the suit abated until the 
legal representative of Tarver was made a party. Bar- 
ker vs. Bethune and another, - - - . 


DECLARATION. 


. A declaration, with the common counts for money had 
and received, and for money paid, laid out and expended, 
without specification by bill of particulars, or otherwise, 
on what account specially it was received or paid out, is 
defective ; but it is such a defect as is amendable; and 
being cured by a verdict, is not good in arrest. Dill and 
others vs. Jones, - - - - - 


DECREE. 


. A decree in equity, in this State, need not recite the 
pleadings and proofs in the cause, as in England. See 
title “ Equity Practice.’ Saunders vs. Smith, Admr. - 


. A decree in an equity cause for a specific sum of money, 
under the 13th rule of equity practice established by 
the judges in convention, under the authority of the act 
of 1821, may be enforced by a capias ad satisfaciendum 
against the defendant. Ib. - - - - 


. Final decree in equity void, unless through the interven- 
tion of a jury. See title “Equity.” Hargraves and 
another vs. Lewis, - - - - - 


DEFENCE. 


. When indorser of a note or bill negotiated to the Central 
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Bank is discharged for want of demand and notice, he 
must plead it by way of defence. See title “ Indorser.” 
McDougald vs. The Central Bank, - - - 192 


DEMURRER. 


1. A bill filed for relief and discovery, in aid of a suit at 
law, is demurrable, unless the complainant avers his ina- 
bility to prove the facts upon which he relies at law, 
without resort to the conscience of the defendant; or 
show some other ground of equitable interference with 
the common law jurisdiction. Merchants’ Bank vs. Davis, 117 


DEMURRER AT LAW. 


1. A demurrer only admits facts well pleaded, with a view 
to determine their legal sufficiency, and it cannot be 
used as an instrument of evidence in an issue of fact. 
Alexander, Admr. vs. Sutlive, Ex’r. - - - 30 





2. After a demurrer has been argued and overruled, and 
the time for pleading has elapsed, it is discretionary 
with the court to allow the party then to plead, 1d. - 30 


3. What admitted by a demurrer at law. Id. - - 30 


DEPUTY SHERIFF. 


1. The appointment of a deputy sheriff may be made by 
parol, and the admissions of the principal, his recogni- 
tions of the acts of his deputy, or holding him out to the 
world in any other way as such, would be sufficient evi- 


dence of his appointment. Matthis vs. Pollard. - 2 
DEVISE. 
1. See title “ Estate Tail.” Wiley, Parish ? Co. and oth- 
ers vs. Smith and another, - - - 556 
DISCOVERY. 


1. Where a bill for discovery and injunction, in a case pro- 
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ceeding at law, was held not to be an original bill, &c. 
See title “ Equity.” Curran vs. Colbert, : - 


. Answer to a bill of discovery must be full and perfect 
to all the material allegations in the bill. See title 
“Equity.” Walker, Ex’r. vs. Walker, - - 


DISCRETIONARY POWERS. 


. When Supreme Court will correct the abuse of discre- 
tionary powers by the Superior courts. Johnson and 
others vs. Holt and another, - - - - 


. When of courts of chancery and when of courts of law. 
In - - - - - - - 


. When the Supreme Court will interfere with the discre- 
tion of the Superior courts in allowing or disallowing 
amendments of process. See title “Amendments.” Saun- 
ders vs. Smith, Admr. - - - - - 


DISTRIBUTIVE SHARE. 


. When distributive share of judgment debtor may be 
reached in equity in the hands of the administrator, at 
the suit of the creditor. See title “ Equity.” Sayre vs. 
Flournoy, Admr. and others,  - - : - 


DORMANT JUDGMENTS. 


. If an execution is not barred under the dormant judg- 
ment act at the time it comes into court to claim money, 
_ the statute cannot subsequently attach, pending the liti- 
gation respecting the distribution of the fund. Wiley 
et al. vs. Kelsey etal. - - - - - 


DORMANT PARTNER. 


. The holder of a promissory note or other instrument, is 
bound to sue a dormant partner of the makers, not gen- 
erally known as such, when notified to do so by the 
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security or indorser, under the act of 26th December, 
1831. Howard vs. Brown, Admr. - - - 


DOWER. 


At common law, the widow has no estate in her hus- 
band’s lands until after assignment, and cannot retain 
possession as against those holding the fee. She has no 
right to tarry in her husband’s house beyond the term 
allowed her as quarantine, and it is not until after 
assignment that she has such a vested estate as to main- 
tain ejectment. Not so in Georgia, so far as the mansion 
house and tenement are concerned—the statute giving her 
these as part of her dower estate—she being in posses- 
sion, may retain it against the heirs or purchasers before 
assignmeut. Rambo and another vs. Bell, - - 


When it is not competent to go into evidence that the - 


widow had accepted a provision under her husband’s 
will in lieu of dower. See title «‘ Evidence.* Ib. - 


EJECTMENT. 


Where there are several demises laid in an action of 
ejectment, one from the grantor and another from the 
grantee of a deed, void under the Statute 32 Henry 
VIIL., held that the plaintiff might recover, though not 
on the demise of the grantee only. P2tts vs. Bullard, - 


The heirs at law may maintain ejectment to recover the 
possession of land against a mere wrong doer. Carru- 
thers vs. Bailey, - - - - - 


So, the administrator for the payment of debts, or the 
making of distribution. Ib. - - - * 


EMINENT DOMAIN. 


The right of eminent domain, or inherent sovereign power, 
gives to the legislature the control of private property 
for the use of the public, provided just compensation 
be made the citizen therefor; and all grantees of land 
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from the State, and their assigns, hold the same under 
this tacit agreement or implied understanding. Young 
vs. Mc Kenzie, Harrison and others, - - - 


ENGLISH STATUTES, 


. The English Statute 32 Henry VIII., which declares 
all conveyances made for maintenance void, is of force 
in this State. Pitts vs. Bullard, - - - 


EQUITY. 


. A court of equity will not relieve against a judgment 
at law, unless the defendant in the judgment can show 
he had a good defence, of which he was entirely igno- 
rant while the suit at law was pending against him, or 
unless he was prevented from availing himself of his 
defence by fraud or accident, or the act of the adverse 
party, unmixed with negligence or fraud on his part. 
Robbins and another vs. Mount, adm’r. and others, - 


. Where a party contracts to pay money by instalments, 
to be paid at specified times, and agrees that if he fail to 
meet promptly any one of the instalments the whole 
sum shall be due and payable, and having failed to pay, 
the plaintiff is proceeding against him for the whole, 
equity will not relieve. Sneed and another vs. Wiggins 
and another, - . - - - - 


. Where the Superior Court in an equity cause has juris- 
diction over the defendants resident in a different county 
from that in which the suit is brought. See title “ Juris- 
diction.’ Merchants’ Bank vs. Davis, - - - 


. When equity will not interfere to enforce a lien created 
by statute. See title “ Lien.” Coleman vs. Freeman and 
another, - - - - - - 


. Ina bill filed to enjoin the collection of a judgment 
against the surety on a usurious contract, by the prin- 
cipal, an order passed at chambers, before the return 
term of the bill, directing the principal and legal inter- 
est tendered in the bill to be accepted by the plaintiff in 
VOL. Il, 77 
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6. 


7. 


8. 


9. 


full satisfaction of the judgment, is in the nature of a 
final decree, and void; because the Judge of the Supe- 
rior Court, as chancellor, has no right to pass such an 
order; nor can he decree finally in any cause without 
the intervention of a jury. Hargraves and another vs. 
Lewis,. - - - : - - 


In Georgia, the jury and the judge constitute the chan- 
cellor, Ib, - - - - . . 


To authorize a court of equity to relieve against a judg- 
ment at Jaw, there must be fraud, surprise, or some 
extraordinary and uncontrollable circumstances, where 
manifest injustice has been done. Pearce & Co. vs. 
Chastain, - - - - - - 


Courts of equity will be extremely cautious in the exer- 
cise of their acknowledged jurisdiction, to grant relief 
against judgments at law. Id. - - - 


Where the subject matter of defence was not, and could 
not by due diligence, be known to the defendant upon 
the trial, it will furnish ground for the interposition of a 
court of equity. Jb, - - - : - 


10. Costs do not always in chancery follow the event of the 


cause. They rest in the sound discretion of the court. 


. « , ; : ; ; 


11. A bill filed for injunction and discovery, and setting forth 


facts which entitle the complainant to relief in equity, 
and praying for specific relief, is an original bill; and is 
not dismissed by an order taken upon the coming in of 
the answer, that the injunction be dissolved, and the 
answer be read upon the trial of the action at law. 
Curan vs. Colbert, - ss - - 246 


12. The answer of a defendant to a bill of discovery 
must be full and perfect to all the material allegations 
in the bill. A general denial of the matters charged is 
not sufficient; there must be an answer to the sifting 
inquiries upon the general subject ; and whenever there 
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are particular and precise charges, they must be answered 


particularly and precisely, and not in a general manner. 


Walker, ex’r. vs. Walker. - . « Z 


13. Injunction bills may be amended so as to insert addi- 


tional facts, relating to the same subject matter or con- 
tract, which existed prior to filing the bill, by leave of 
the court, without prejudice to the injunction. Walker 
ex’r. vs. Walker. - - - - : 


14. A decree in equity is the proper remedy to enforce the 


15. 


16. 


17. 


vendor’s lien for the unpaid purchase money of lands, 
Mims vs. Macon $; Western R. R. Co. - - - 


A dies intestate, leaving a widow and four children, his 
only heirs and next of kin. B, one of the sons, upon 
coming of age, takes possession of the property, and 
manages the same for the benefit of all concerned, ad- 
vancing to the distributees money and property for their 
maintenance, and settlement as they marry or come of 
age. The heirs being all of age, submit the division 
and settlement of the estate to arbitrators, who make an 
award which is acquiesced in and executed. Subse- 
quently, administration is taken out, and a bill filed 
against B to recover the assets. Held, that the submis- 
sion and award could not be set up a defence to the 
original bill; and that the defendant could get relief only 
by a cross bill against the administrator and his co-heirs. 
Turk vs. Turk and others, - - - - 


Any one of several complainants in any injunction bill, 
may verify the statements in it, by affidavit, so as to 
authorize the sanction of the chancellor. Hemphill and 
others vs. Ruckersville Bank. - - - - 


A corporation aggregate may file an answer to a bill in 


equity, under its corporate seal, but an injunction against. 


a corporation will not be dissolved on the filing such an 
answer, unless the answer is duly verified by the oath 
of some of the corporators or agents, who are ac- 
quainted with the facts stated therein. Ib. - - 


603 


308 


309 


344 


424 


443 


444 





604 INDEX. 


18. 


20. 


21. 


22. 


23. 


24. 





It is a general rule of practice in courts of equity, to 
dissolve an injunction when the answer of the defend- 
ants had been filed denying all the facts and circum- 
stances upon which the equity of the complainant’s bill 
is based. Ib, - - - - - - 


.General rule as to the right of a creditor to come into 


equity to obtain satisfaction out of the equitable estate 
of his debtor. Thurmond and others vs. Reese. - 


Creditor may file his bill at once to set aside fraudulent 
conveyances. See title “ Fraudulent Conveyances.” Ib. 


A court of equity will aid a judgment creditor who has 
pursued his legal remedies to every available extent, to 
reach a distributive share of an estate to which an in- 
solvent debtor is entitled in his own right, in the hands 
of an administrator, held im trust for such judgment 
debtor. Sayre vs. Flournoy, adm’r. and others, - 


A court of equity will not compel the husband to reduce 
his wife’s choses in action into possession, so as to defeat 
the wife’s right of survivorship thereto. See title “ Hus- 
band and Wife.” Ib. - : : - - 


Equity cases are not embraced inthe term “civil cases,” 
as used in sect. 1, art. 3 of the constitution of 1798. 
Gilbert vs. Thomas et al. co ae - . 
The creditors of D. G., deceased, filed their bill in the 
Superior court of Hancock county, against R., as admin- 
astrator de bonis non, cum testamento annexo of said de- 
ceased; R. had none of the assets of the estate in his 
hands, neither was there any allegation of non-feasance 
or mal-feasance; H., the removed executor, and T. G., 
both of the county of Stewart, were made co-defend- 
ants, and were charged to have colluded together for 
the purpose of defrauding the estate while under the 
management of said executor: held, that the bill was 
properly demurrable for want of privity between the 
parties, and also on account of the misjoinder of the 
defendants. Ib. - - - - - 
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EQUITY PRACTICE. 


. Under the act of 1838, authorizing the service of writs, 
tules and orders in equity, by publication, it is neces- 
sary that four months shall elapse between the first and 
the last publication, and that the publications shall also 
be made once in each of four months next preceding 
the term at which the defendant is called upon to plead 
and answer. Smith, adm’r. and another vs. Thompson, 25 


. If a cause is not reached in its order on the docket, by 
the exercise of reasonable diligence on the part of the 
court, the effect is a continuance by the court. Id. - 26 


. According to the rule of equity practice in this State, 
the decree need not recite the pleadings and proofs in 
the cause, as in England. Saunders vs. Smith, adm’r. 126 


. As regards costs. Pearce § Co. vs. Chastain, - - 230 


. When injunction bills may be amended, and what de- 
fendant’s answer to a bill of discovery must set forth. 
See Walker, ex’r.vs. Walker, - : - - 302 


. The affidavit of any one of the complainants verifying 
injunction bill sufficient. Hemphill and others vs. Ruck- 
ersville Bank, - - - - 2 3 - 443 


. When injunction against a corporation aggregate will 
not be dissolved upon the answer filed under its corpo- 
rate seal. Id, - - - - - 444 


. When an injunction will be dissolved upon defendant’s 
answer, Ib, - - : - - - 445 


ERA. 


. When an indictment alleges the offence to have been 
committed in the year 1846, the court will presume it to 
be in the year of our Lord, 1846. Hall vs. The State, 22 








606 INDEX. 
ERRORS. 





1. Errors alleged to have been committed by the Superior 
courts prior to the organization of the Supreme Court, 
will not be reviewed by the latter Court. Saunders vs. 
Smith, adm’r. - - - - - - 125 


ESTATES TAIL. 


1. A testator devises property to his son William and his 
children, (William at the time having no children,) with 
devise over to the heirs named in his will upon William’s 
dying without having a child or children: held, that Wil- 
liam took an estate tail, with remainder to the heirs 
named in the will. Wiley, Parish § Co. and others vs. 
Smith and another, - - - - - 556 


2. A testator devises property to his two sons W and B, 
and their heirs, with devise over to the heirs named in 
his will, upon W. and B. dying without child or children: 
held, that the word heir, in the antecedent limitation, is 
synonymous with zsswe or heirs of the body, and that W. 
and B. took an estate tail, with remainder to the heirs 
named in the will. Jd. - - - - 6564 


3. An estate tail, by the laws of England, is converted into 
a fee simple estate by the statute of Georgia. Jb. - 569 


ESTOPPEE. 


1. When a party is estopped from denying the record by 
the plea of nul tiel record. See title “ Nul tiel Record.” 
Alexander, adm’r. vs. Sutlive, ex’r. - - - 30 





EVIDENCE. 


1, Appointment of deputy sheriff may be made by parol. 
The admissions of the sheriff, his recognition of the acts 
of his deputy, or holding him out to the world in any 
other way as such, sufficient evidence of his appoint- 
ment. Jatthis vs. Pollard, - - - - 2 














2. 
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Where on motion for a continuance the court will com- 
pare the facts expected to be proved withthe plea. See 
title “ Continuances.” Mc Dougald vs. The Central Bank, 


A rule is moved against a sheriff by the pufchasers of 
real estate, under execution, calling upon him to show 
cause why immediate possession should not be given. 
He shows for cause, that the widow of the defendant in 
execition is in possession, under a claim of dower. 
Held, that upon the hearing of this rule, it is not compe- 
petent to go into evidence that the widow had accepted 
a provision under her husband’s will in lieu of dower. 
Rambo and another vs. Bell, - - - 


Where receipt for money may be explained by parol 
testimony. See title “ Receipt.” Tarver vs. Rankin, - 


. Incompetency of witness on the ground of interest. 


See title “‘ Witnesses.” Adams, adm’r. vs. Barrett, - 


Where parol evidence admissible to prove that a 
written contract between trustees of an Academy and 
a teacher, was made with them as agents or as individ- 
‘uals, &c. See title “ Agents.’ Cleaveland vs. Stewart 


and others, - - - - 


An exemplification of the record of a case under the 
hand and seal of the clerk, exhibiting, among other 
things, the assignment by the plaintiff of the writ of fiert 
facias, is admissible in evidence to prove the transfer. 


Napier vs. Neal, . - - . * 


When former judgment is conclusive as against party 
liable over, and when only prima facie evidence. See 
title “ Notice of Suit.” Ib, - - - - 


. On an indictment for an assault with intent to commit a 


rape, evidence that the person charged to have been 
injured is in fact a common prostitute, or evidence of 
reputation that she is a woman of ill-fame, may be sub- 
mitted to the jury to impeach her credibility, and dis- 


607 


189 


208 


215 


277 


297 


300 


301 











608 INDEX. 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


prove her statement that the ‘attempt was forcible and 
against her consent. Camp vs. The State, - - 


The Act of 1838, making the certificates of notaries 
public evidence of the facts stated therein, not only 
makes them prima facie evidence of the non-payment 
of a note, but evidence of notice also, when so stated 
in the certificate under the hand and seal of the notary. 
Walker and others vs. The Bank of Augusta, - - 


The statement of the notary in his certificate, that he 
had deposited in the post office notices addressed to the 
indorsers at their respective places of abode, held prima 


facie sufficient to make out the plaintiff’s case, without 


stating the particular place to which the notices were 


addressed. Id, « ° ‘ ‘ m 


What res geste and what not. See title “ Res Geste.” 
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494 


Carter § Wife vs. Buchannon, - - 517, 518 


The admissions of a third person, from whom title em- 
anates, which affects his interest, made whilst in possession 
of property, or before he parts with title to it, are admis- 
sible in evidence against all who claim under him. Id. 


Evidence of possession of a slave, derived from the 
donor, in the father of a young child to whom it is 
alleged it was given, is not of itself proof of a gift, but 
is admissible as proving pogsession. Ib. - : 


Evidence that there was a gift from A to B, without 
stating the manner and form of the gift, not admissible 
to prove a gift. 1b, - . - ° ‘ 


Statements made by a third person in the presence of a 
party, and not contradicted, are admitted with great 
circumspection and caution, but only when the party 
adducing the evidence first proves, that the person to 
whom the statements were made, assented to them either 
expressly or by his silence. Id. - : - 


When A is in possession of property, and being about 
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to make his will, and is in consultation with B about it, 
inquires of B, “what shall I do with Jenny?” (the 
property iu possession,) and B answers, “ you can do 
nothing with Jenny, because I have given her to your daugh- 
ter Esther ;” held, that both the question and the answer 
should be admitted, that the jury may judge of the in- 
tention of A in propounding the question. Jb. - 


EXECUTION. 


Money paid upon an execution in the hands of the 
sheriff or his deputy, discharges the defendant. Matthis 
vs. Pollard. - - - - - « 


2. Where one assuming to act as the collector, was, on 


the information of the Solicitor General acting as the 
agent of the State, declared to be, by a court of compe- 
tent jurisdiction, exercising the duties of the office with- 
out any warrant or authority, and the money in his 
hands ordered to be paid into the hands of the clerk of 
the Superior Court: he/d, that the Comptroller General, 
as the agent of the State, could not legally issue execu- 
tion against him and his securities as tax collector, for the 
money which he had wrongfully collected and ordered 
to pay out by the judgment of the court. Hartley vs. 
The State, - - - - - - 


EXECUTORS AND ADMINISTRATORS. 


When a bill is filed against an executor, charging him 
with having wasted the trust funds in his hands, a de- 
cree may be rendered against him individually. Saun- 
ders vs. Smith, adm’r. - - - - - 


A obtains a judgment quando acciderint against B, the 
administrator of C. D obtains an absolute judgment 
against B, the administrator, for the surplus estate in 
his hands coming to D, as the only heir and distributee 
of C. E, the security of B, upon his administration 
bond, pays off the judgment of D. Held, that A has 
no right to subject this money inthe hands of D, to the 
satisfaction of his judgment guando. Cairns vs. Iverson, 
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3. An administrator de honis non, is only entitled to recover 


such goods and chattels of the intestate as remained in 
specie in the hands of the former administrator unad- 
ministered, and capable of being identified as the prop- 
erty of the intestate. Paschal, adm’r. vs. Davis, - 


FORECLOSURE. 


. When third person, not a party to the record, will not be 
permitted to make objections to the foreclosure of a 
mortgage. See title “ Mortgage.” McDougald vs. Hall, 


FRAUD. 


. Conveyance by an insolvent debtor null and void, when. 
See title “ Insolvent Debtor.” Ezekiel vs. Dixon, - 


FRAUDULENT CONVEYANCES. 


. The general rule is, that to entitle a creditor to come 
into equity to obtain satisfaction out of the equitable 
estate of his debtor, he should have first pursued his 
legal remedies to every available extent without being 
able to obtain satisfaction; yet he may file his bill at 
once, to set aside fraudulent conveyances made by the 
defendants in execution with the intent to delay, hinder, 
or defraud creditors ; nor is it necessary that there should 
be a return of “no property to be found” upon the 
execution, where the aliunde proof was full, that all the 
effects of the defendants were exhausted, except those 
embraced in the conveyances alleged to be fraudulent. 
Thurmond and others vs. Reese, - - - 


GRANTS. 


. Grantees of land from the State, and their assigns, hold 
the same under the tacit agreement or implied under- 
standing that it may be taken for public use, provided a 
just compensation be made therefor. Young vs. Mc Ken- 
zie, Harrison, and others, - - - - 
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INDEX. 
HEIRS. 


. When they may maintain ejectment. See title “ Eject- 
ment.” Carruthers vs. Bailey, - - - - 


HUSBAND AND WIFE. 


. Se title “ Wife’s Equity.” Napier and others vs. How- 


611 


108 


ard, - - - - - - 204-205 


. The husband has no interest vested in him in his wife’s 
choses in action until he reduces them into his possession, 
and as a general rule, a court of equity will not compel 
the husband to reduce them into possession, so as to 
defeat the wife’s right of survivorship thereto. Sayre 
vs. Flournoy, adm’r. and others, - - - 


. Creditors of the husband, who claim to be subrogated 
to his rights, as against the property of the wife, have 
no other rights than the husband who is their debtor, 
against such property. Id. - - - : 


INDICTMENT. 


. An indictment accusing the defendant of a misdemeanor, 
specifying that such misdemeanor consists in keeping an 
open tippling house on the Sabbath day contrary to the 
statute, is sufficient. Hall vs. The State, - - 


. An indictment which states the offence in the terms and 
language of the penal code, or so plainly and distinctly 
that the nature of the offence may be easily understood 
by the jury, is sufficient. Camp vs. The State, - 


. The offence of an assault with intent to commit a rape, 
if stated in the language and terms of the penal code 
defining the offence of rape, need not be called in the 
indictment a misdemeanor. Id. - - . 


. In an indictment under the 26th section, 11th division of 
the penal code, for bastardy, it is necessary to charge 
distinctly that the defendant is the father of the bastard 
child. Locke vs. The State, - ° - - 
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. The facts, that the defendant is the father and that he 


has failed or refused to give the bond in pursuance of 
law, for the education and maintenance of the child, 


constitute the offence. Jé. ° - ~ ° 
INDORSER. 


. When indorser cannot object to the regularity of the 


contract upon which his indorsement is made, nor be 
protected by its want of conformity to the statute, &c. 
See title “ Contract.” McDougald vs. The Central Bank, 


The 26th section of the Central Bank charter, dispens- 
ing with proof of demand and notice in order to charge 
indorsers, applies to suits upon notes payable elsewhere, 
as well as to those payable at that bank. See title “ De- 
mand and Notice.” Ib. : - - - 


If the indorser of any note or bill which is negotiated 
to the bank, is discharged for want of demand and no- 
tice, it is his duty to plead it by way of defence. Ib. - 


Where indorsers of a promissory note resided in the 
county of Richmond, the one seven and a half and the 
other twelve miles from the city of Augusta, and were 
in the habit of receiving their letters and papers at the 
Augusta post office at least once a week, held, that no- 


_ tices of the dishonour of a note, deposited in the Au- 


gusta post office, addressed to them, was sufficient to 
make them liable, although there was a post office at 
the Richmond Factory, nearer to them than the office 
at Augusta. Walker and others vs. The Bank of Augusta, 


When holder of note compelled to sue dormant partner 

of makers, by notice from indorser to sue. Howard vs. 

Brown,adm’r. - - - - - - 

. Holder has the whole three months within which to sue. 

Ib. - : - - - - P 
INJUNCTION. 


The act of 1811, (Prince, 438,) which declares that “ in 
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all eases of injunctions, they shall be disposed of and a 
decision made at the second term of said court, held in 
and for said county where such suit originated,” means 
the second term after the parties are served, and the 
cause set down for trial. Johnson and others vs. Holt 
and another, ~ - - - - - - 


2. Bills for injunction may be amended by leave of the 
court, when. See title “ Equity.” Walker, ex’r. vs. 


Walker, - - - - ‘ . 


3. The affidavit of any one of the complainants verifying 
the statements in an injunction bill, sufficient to author- 
ize its sanction. Hemphill and others vs. Ruckersville 

Bank, - - - - - : - 


4, Injunction against a corporation aggregate, will not be 
dissolved upon the answer filed under its corporate seal 
alone, and not verified by the affidavit of some of the 
corporators or agents acquainted with the facts. Ib. - 


5. As a general rule in equity practice, an injunction will 
be dissolved when the answer of the defendants has 
been filed, denying all the facts and circumstances upon 
which the equity of the complainant’s bill is based. Jd. 


INSANITY. 


1. If a man has reason sufficient to distinguish between 
right and wrong in relation to a particular act about to 
be committed, he is criminally responsible. An excep- 
tion -to this rule, however, is, where a man has reason 
sufficient to distinguish between right and wrong as to a 
particular act about to be committed, yet in consequence 
of some delusion, the will is overmastered and there is 
no criminal intent, provided the act itself is connected 
with the peculiar delusion under which the prisoner is 
labouring. Roberts vs. The State, - - - 


INSOLVENT DEBTOR. 


1. If an insolvent debtor assigns his property to one or 
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more persons, in ¢rust for a portion of his creditors, to 
the exclusion of the rest, such conveyance is null and 
void by the act of 1818, as against those who are ex- 
cluded. Ezekiel vs. Dixon, - - - - 


INTERNAL IMPROVEMENT ®*. 


. Some general principles asserted respecting the rights 
and remedies of land-holders and stock-holders, citizens 
and corporations, in reference to internal improvements. 


Mims vs. Macon & Western R. R. Co. - - - 
IRWINTON BRIDGE COMPANY. 


. Their charter granted in 1837 declared constitutional. 
See title “ Charters.” Young vs. McKenzie, Harrison 
and others, - - . * ° . 


JUDGMENTS. 


. When a judgment at law will be relieved against, in 
equity. See title “ Equity.’ Robbins and another vs. 
Mount, adm’r. and others, - - - - 


. When and for what cause a judgment in attachment 
may be set aside in a court of law, at the instance of a 
judgment creditor of the defendant in attachment. 
Smith vs. Gettinger and another, - - - 
. As between attachments and ordinary suits, the judg- 
ment and not the Jevy of the attachment fixes the lien. 
McDougald vs. Barnard, - - - - 


. Where two judgments are obtained in different courts, 
by the same plaintiff against the same defendant, for the 
same cause of action, a satisfaction of either may be 
shown, on motion made for that purpose, in discharge 
of the other. Tarver vs. Rankin, - - - 


. When parol satisfaction of a judgment may be shown, 
though payment was for a less sum than the whole 
amount due, Id. - - - - - 
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. There must be fraud, surprise, or some extraordinary 


and uncontrollable circumstance, where manifest injus- 
tice has been done, to authorize a court of equity to grant 
relief against a judgment at law. Pearce §& Co. vs. 
Chastain, - - - - - - 


The relation of principal and surety continues after 
judgment against them. Curan vs. Colbert’ - : 


. With notice to a security, or other party liable over, of 


the first suit, the judgment therein is conclusive against 
him; without such notice, it is prima facie evidence 
only of liability. Napier vs. Neal, - - - 


Debt on foreign judgment with a single count, not 
amendable by inserting a count on the original cause of 
indebtednes on which the judgment is founded. Latine 
vs. Clements, adm’r. - - - - - 


An action will lie against an administrator with the will 
annexed, in Georgia, on a judgment obtained in Vir- 
ginia, against an executor. Jb. - - - 


JUDGMENT LIEN. 


If A buy land from B, and pay down the entire consid- 
eration or purchase money, and take an unconditional 
bond for titles, and there is nothing more for him to do 
in order to consummate the contract, B isa mere naked 
trustee, and the legal estate vests in A; if not under the 
27 Henry VIII., commonly called the Statute of Uses, 
yet it comes within sec. 10 of the 29 Charles II., chap. 
3, on an execution and judgment against A at law. 
Pitts vs. Bullard, - . - ° - 


JUDGMENT QUANDO. 


When plaintiff in a judgment against an administrator 
quando acciderint has no right to subject money recov- 
ered from a security of the administrator, upon an 
absolute judgment against the administrator, to his 
judgment quando. See title “ Executors and Adminis- 
trators.’ Cairns vs. Iverson, - - - - 
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JUDGMENT SUPREME COURT. 


1. Construction of in the case of Collins vs. The Central 


Bank of Georgia and others, with regard to the amount 
which claimants as bill holders were entitled to, who 
purchased from the original holder, after they had been 
filed, and after the rendition of said judgment. Griffin 
vs. The Central Bank and others, - - ° 


JUDGE’S CHARGE. 


. It is error to charge the jury upon an assumption of 
facts not proven. See title “Jury.” Paschal, adm’r. vs. 
Davis, - - - . a - 


JUSTICES’ COURT EXECUTIONS. 


. Before levy upon land and negroes, must have the re- 
turn of no other personal property, or that the defend- 
ant being in possession pointed out the land and negroes, 
Hopkins vs. Burch, : - - X a 


. When such entries have been omitted, they may be made 
nunc pro tunc by the officer who made the levy. Jb. - 


JURISDICTION OF SUPREME COURT. 


. The power of reviewing all the decisions, interlocutory 
and final, of the Superior courts, even those depending 
upon mere discretion, of right belongs to the Supreme 
Court; yet it will not interfere to correct the abuse of 
discretionary power, unless it has been exercised in an 
illegal, unjust, or arbitrary manner. Johnson and others 
vs. Holt and another, - - ° ‘ ‘ 


JURISDICTION. 


. Anexecution owned by persons residing in one county 
is levied upon land in another, and a claim interposed. 
The Superior court of the county where the land lies, 
has jurisdiction over the plaintiffs residing out of that 
county, in equity, in consequence of the pendency of 
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the claim, in a proper case made. Merchants’ Bank vs. 
Davis, - ° é . : ‘ 


JURY. 


- When the court charged the jury on an assumption of 
facts which did not exist, as where the court told the 
jury they might look into the facts to ascertain whether 
there had been a distribution of an intestate’s property, 
when there was xo evidence of any such distribution: 
held, that such a charge to the jury was erroneous. 


Paschal, adm’r. vs. Davis, - - - - 
. Challenge of jurors. Williams vs. The State, - 
LEVY. 


. Where dismission of levy upon principal’s property, by 
plaintiff, releases the security. See title “ Security.” 
Curan vs. Colbert, - - : ie n 


LIEN. 


. Where a statute creates a specific lien in favour of 
masons and carpenters, on buildings erected by them, 
and also gives them a specific remedy for the enforce- 
ment of such lien, a court of equity has no jurisdiction 
to enforce it, unless there be some impediment or diffi- 
culty charged to exist, which would render the remedy 
given by the statute unavailable. Coleman vs. Freeman 
and another, - - - - - - 


. See title “ Judgment Lien.” Pitts vs. Bullard, - 


. Lien of attachments created by the Jevy, and not by the 
judgment. McDougald vs. Barnard, - : : 


. As between attachments, the first served has the priority 
of lien. Ib. - - - - * . 
VOL, III. 79 
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5. As between attachments and ordinary suits, the judg- 
ment and not the /evy fixes the lien. Ib. - - 


6. Lien of vendor. See title “ Vendor’s Lien.’ Mims vs. 
Macon & Western R. R. Co. - - - - 


LIMITATIONS, STATUTE OF. 


1. Courts of equity usually act in obedience and in anal- 
ogy to the Statutes of limitations, in cases where it 
would not be unjust and inequitable to do so. McDon- 
ald vs. Sims and others, - - - - 


2. Lapse of time, is no bar to cases of ex press trust created 
by deed or will, where proceedings are instituted within 
a reasonable time, and there is no doubt either as to the 
origin or the existence of the trust. Id, - - 


LOST OFFICE PAPERS. 


1. Notice of motion to establish office papers, alleged to be 
lost, unnecessary. See title “ Notice.’ Saunders vs. 


Smith, - - ° ° . . ‘ 


MAIL MISCARRIAGE. 


1. Miscarriage of the mail, in the transmission of papers 
to the clerk, no ground for continuance, &c. Shackel- 
Jord vs. Hays, - - - - - 


MISDEMEANOR. 


1. Indictment for an assault with intent to commit a rape, 
need not denominate the offence a misdemeanor. 


Camp vs. The State, - - - : ; 


MISJOINDER. 


1. For misjoinder of defendants in equity, see title 
“« Equity.” Gilbert vs. Thomas et al., os - 
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MISNOMER. 


. Harman for Herman, held not to be a misnomer. See 
title “ Attachments.’ Kahn vs. Herman, - - 


MONEY PAID. 


- When money is voluntarily paid by a tax-collector to a 
county Treasurer, by mistake, and which was not 
intended to be received by the latter as belonging to the 
county, an action lies by the former to recover it back, 
especially when it does not appear that the money has 
ever been paid over to the county. Lawvs..Nunn, - 


MORTGAGE. 


. Where a third person, who is not a party to the record, 
will not be permitted to make objections to the foreclo- 
sure of a mortgage, under our statute, until he has been 
regularly made a party by the judgment of the court. 
McDougald vs. Hall, - - - - - 


MORTGAGEE. 


. A mortgagee cannot enforce his mortgage against the 
property of a subsequent purchaser, as long as there is 
other property of the mortgagor remaining, sufficient 
to satisfy the mortgage debt. He can resort to the 
property sold only for what remains unpaid of his claim, 
after the other mortgage estate is exhausted. Cumming 
vs. Cumming and others, - - - - 


NEW TRIAL. 


. In all applications for a new trial in the Superior court, 
a brief of the testimony in the cause must be filed by 
the party applying for such new trial, under the revision 
and approval of the court, at the term of the court at 
which the application is made, in conformity to the 61st 
rule of practice. Petty and others vs. Mahaffy, - 
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. Where the presiding judge has refused a new trial, 
moved for upon the ground of a finding contrary to evi- 
dence, the Supremec ourt will interfere, and grant a 
new trial only in cases that are strong and unequivocal. 
Roberts vs. The State, - - - - 


. A new trial will not be granted upon the ground of 
newly discovered evidence, unless due diligence has 
been used to procure it on trial, nor will a new trial be 
granted if the newly discovered testimony is only cu- 
mulative. Id. - - - - - 


NOLLE PROSEQUI. 
. Before a jury is impaneled in a criminal case, a nolle 
prosequi may be entered at the pleasure of the prose- 


cuting officer. Reynolds vs. The State, - - 


. When entry of a xolle prosequi amounts to an acquittal 
of the prisoner. See title “ Acguzttal.” Ib. - - 


NON-JOINDER. 


. Where writ of error will be dismissed on account of the 


non-joinder, in the writ of error, of the security on ap- 
peal. Psalmonds vs. Barksdale, - - - 


NOTARIES PUBLIC. 

. Their certificates prima facie evidence of the non-pay- 
ment of a note, and of the zotice also, when so stated 
therein. Walker and others vs. The Bank of Augusta, 


. What statement in Notary’s certificate sufficient to make 
out plaintiff’s case. Id. - ° ° ‘ 


NOTES, BILLS, &c. 


. The certificates of Notaries public, prima facie evidence 
of the non-payment of a note, and of the notice also, 
when sostated therein. 1d. - - - - 
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. See further as to notice to indorsers through the post 
office. Ib. - - - - - 494, 495 


. Holder of note compelled to sue dormant partner of ma- 
kers, by notice from indorser or security to sue, when. 
Howard vs. Brown, adm’r. - - - - §27 


. When party held to be the holder of a note. Jd. - 528 


. Holder has the whole three months within which to sue. 








Bm « ‘ . : ‘ ‘ - 529 


NOTICE AND DEMAND. 


. The 26th section of the Central Bank charter, dispensing 
with proof of demand and notice in order to charge 
indorsers, applies to suits upon notes payable elsewhere, 
as well as to those payable at that bank. McDougald 
vs. T'he Central Bank, - - - - 191 


- How indorser of note or bill fegotiated to the Central 
Bank, discharged for want of demand and notice, to 
avail himself of it. See title “ Indorser.” Ib. - 192 


NOTICE. 


. When a note is transferred as collateral security not 
affected by notice, the holder is not subject to the equi- 
ties between the maker and payee. See title “ Prom- 
assory Notes.” Gibson et al vs. Conner, - - 48 


. Where a purchaser of land, without notice of any fraud 
or defect in the title, purchases from one affected with 
notice, the former will be protected. Truluck and others 
vs. Peeples and others, - - - - - 448 


. So where a purchaser with notice, purchases from one 
without notice, the purchaser with notice will be pro- 
tected, for otherwise a bona fide purchaser might be’ 
deprived of the benefit of selling his property for its 
full value. Id. - . - - - 448 
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NOTICE OF DISHONOUR. 


1. Where deposit of notices of dishonour of a note in a 


post office, when there is another post office nearer to 
the residence of the defendants, held sufficient to charge 
them. Walker and others vs. The Bank of Augusta, - 


NOTICE TO SUE. 


. Where holder bound to sue dormant partner of the ma- 
kers, not generally known as such, when notified by the 
security to sue. See title “ Dormant Partner.” How- 
ard vs. Brown, adm’r. - - - - 


. A judgment was recovered against the plaintiff as a sub- 
sequent indorser, and was settled by him, by giving a 
new note and agreeing to pay the attorney’s commis- 
sions upon the judgment, which was to be kept open as 
alien therefor. Ina suit upon the old note, by the plain- 
tiff, against a prior indorser, it was held, that the plaintiff 
became the holder thereof eo instanti upon his settlement 
of the judgment, so as to be affected by notice to sue 
the makers, notwithstanding the attorney’s commissions 
remained unpaid, and the judgment continued open to 
secure them. Ib. - - - - - 


3. Notice was given to the holder to sue the maker, but 


before the expiration of the three months allowed by 
the statute, the maker removed out of the State, so that 
no suit could be instituted against him; held, that the 
holder has the whole three months allowed by the stat- 
ute within which to sue, and that the removal of the 
maker was at the risk of the indorser, and not of the 
holder. Jd. - - - - - « 


NOTICE OF MOTION. 


1. Notice is not indispensably necessary to be given, of a 
motion to the court, to establish copies of office papers 
alleged to be lost or destroyed, under the 20th rule of 
practice established by the judges in convention, under 
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the authority of the act of 1821. Saunders vs. Smith, 
adm’r. - - - - - - 


NOTICE OF SUIT. 


. It is not necessary to give notice of the first suit, in or- 
der to recover over against the security, or other party 
ultimately liable; with notice, the former judgment 
is conclusive ; without it, prima facie evidence ouly of 
liability. Napier vs. Neal, - - - - 


NUDUM PACTUM. 


. When contract void for want of consideration. See 
title “ Contract.” Merchants’ Bank vs. Davis, - 


NUL TIEL RECORD. 


. In asci. fa. to make parties, the defendant, by demur- 
ring to being made a party, on the ground that the suit 
set out in the record has abated, admits the existence of 
the action, and is estopped, by the judgment overruling 
* the demurrer, from denying the record. Alexander, 
adm’r. vs. Sutlive, ex’r. - - - - 


OFFICIAL BONDS. 


. See title “ Bonds.” Stephens and others vs. Crawford, 


Gou’r. - - : 


e PAROL AGREEMENT. 
. When parol agreement is a good answer to trespass for 
overflowing the plaintiff’s land. See title “ Parol Li- 


cense.” Sheffield and others vs. Collier, - - 


PAROL LICENSE. 


1. A and B were joint tenants of a lotof land. No parti 
tion had been made between them. It was understood, 
however, that A should have the East, and B the West 
end of the tract. B agreed that A might erect a mill 
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on his (A’s) half, and cut as much timber off the West 
half, and overflow as much of the land, as might be 
necessary for that purpose. Afterwards B sold to C, 
the latter having agreed expressly with A, to abide by 
these stipulations, which B exacted of him before he 
could consent to sell. After the dam was partly con- 
structed, and timbers collected for building the mill, 
C sold to D, who shortly thereafter notified 4 to discon- 
tinue the work; and upon his refusal, brought his 
action of trespass for the overflowing of his land by the 
back-water. Held, that under the circumstances the 
action could not be maintained, and that the original 
parol agreement could not be revoked, after it had been 
executed at the defendant’s expense. Sheffield and 
others vs. Collier, - - - - - 


PARTIES. 


. Where the suit abates on the death of the usee, &c. 
See title “ Abatement,” “ Death.” Barker vs. Bethune 
and another - - - - - - 


. How a third person may be made a party to foreclosure 
of a mortgage, &c. See title ‘“‘ Mortgage.” McDou- 
gald vs. Hall, - . - - - - 


PAYMENT. 


. Where money paid upon an exeéution discharges the 
defendant.” See title ‘“‘ Execution.” Matthis vs. Pol- 
lard, = ad = = a <2 «© + 


. When agent is liable for money voluntarily paid him by 
mistake in fact, and which he may have paid over to 
his principal, with notice of the mistake. See title 
“ Agents.” Lawvs. Nunn, - - ie - 


PLEADING. 


. After a demurrer has been argued and overruled, and 
the defendant has permitted the time for pleading to 
elapse, the court may in its discretion refuse him leave, 
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unless satisfied that it is necessary to attain justice, and 
that the application is not for delay and vexation. 
Alexander, adm’r. vs. Sutlive, ex’r, - - - 


What are words of description. See title ‘“‘ Promissory 
Notes.” Cleaveland vs. Stewart and others, - - 


. When an indictment is sufficient. See title “ Indict- 


ment.” Camp vs. The State, - : - - 
When indictment for an assault with intent to commita 
rape, need not allege the offence to be a misdemeanor. 


a ‘ . ‘ . ‘ 


PLEADING IN EQUITY. 


. When an award cannot be set up as a defence to the 


original bill, and when a cross bill is necessary. See 
title “ Equity.” Turk vs. Turk and others, - - 


PRACTICE. 


Where miscarriage of the mail no ground for continu- 
ance. See title “ Mail Miscarriage.” Shackelford vs. 
Hays, - - - - - - 


Omission of bill of particulars amendable after verdict. 
See title “ Declaration.” Dill and others vs. Jones, - 


Such omission not good in arrest of judgment. Ib, - 


. Ca. sa., in what cases amendable. See title “ Amend- 


ments.” Saunders vs. Smith, adm’r. - - - 


Discretion of Superior courts in allowing or disallow- 
ing amendments. Id. - - - - 


When writ not amendable by inserting count on origi- 
nal cause of indebtedness, &c. Latine vs. Clements, 


When verdict returned, but not entered upon the min- 
utes, may at the succeeding term be entered nunc pro 
tunc. Hall vs. The State, - . - - 
VOL. Ill. 80 
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8. Judgment entered against joint defendants, one being 


10. 


11. 


12. 


13. 


dead at the time, will be arrested, ‘Tedlie vs. Dill,  - 


When and how, brief of the testimony in motions for 
new trial to be filed. Petty and others vs. Mahaffy, - 


Notice of motion to establish copies of office papers, not 
indispensably necessary. Saunders vs. Smith, adm’r. - 


A cause not reached at the term, stands over as a case 
continued. Smith,adm’r. and another vs. Thompson, - 


The improper granting or refusing a continuance, is 
ground for a writ of error. McDougald vs. The Cen- 


tral Bank, - - - ° - 


Answer in equity of corporation aggregate, how made 
and how verified. Hemphill and others vs. Ruckersville 


Bank, - i ; . ; : j 


PRINCIPAL AND SURETY. 


The relation of principal and surety, continues after 
judgment in favour of the creditor, against both princi- 
pal and surety. Cuwran vs. Colbert, - - - 


Where surety discharged by act of the creditor which 
injures him or increases his risk, &c. See title “ Sure- 
ties.” Brown vs. Ex’rs of Riggins, - - - 


Dismissal of levy against principal’s property, sufficient 
to pay the debt, discharges the surety. Jb. - : 


PRIVATE PROPERTY. 


Not to be taken for public use without just compensa- 
tion. Seetitle“ Eminent Domain.” Young vs. McKen- 
zte, Harrison and others, - - - - 


PROMISSORY NOTES. 


A note in the hands of a holder for a valuable consid- 
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eration, transferred before due, and without notice of 
any equities between the maker and the payee, as col- 
lateral security for an existing debt, is not liable to the 
equities between the maker and the payee. Gibson et 
al. vs. Conner, - - - - - - 


. In a suit upon an instrument in which the defendants 
promised, “ We the Trustees of Oakchumpna Academy, 
promise to pay,” &c., he/d, that they were personally 
liable, and the words “ Trustees of,” &c., are merely 
words of description. Cleaveland vs. Stewart and others, 


RAPE. 


. Indictment for an assault with intent to commit a rape, 
need not denominate the offence a misdemeanor. Camp 
vs. The State, . - - - - 


. On such an indictment, evidence that the person charged 
to have been injured is in fact a common prostitute, or 
evidence of reputation that she is a woman of ill fame, 
is admissible to impeach her credibility, &e. Ib. : 


RECEIPT. 


. A receipt for money may be explained by parol testi- 
mony, when there has been imposition practised by the 
giving of it, and any facts may be proved at law, which 
if true, would entitle the party to relief in equity. Tar- 
ver vs. Rankin, - - - - - 


REMEDIES. 


. Where a statute creates a lien, and provides a specific 
remedy for its enforcement, equity will not interfere to 
enforce it, unless there be some impediment or difficulty 
shown to exist. See title “ Lien.” Coleman vs. Freeman 
and another, - - - - - - 


RES GESTAE. 


. Res geste are the circumstances, acts and declarations 
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which grow out of the main fact, are contemporaneous 
with it, and serve to illustrate its character. Carter and 
Wife vs. Buchannon, - - - - - 


. Declarations of a party, to be admitted as part of the 


res geste, must be at the time of the transaction they are 
intended to explain; must be calculated to unfold its 
nature and quality, and must harmonize withit. Id. - 


. Declarations of the donor, made on the evening of the 


same day on which the alleged gift was made, but after 
it was made, going to show that there was a gift, and 
the manner of it, are not admissible as parts of the res 
geste. Ib. - - - - - - 


SATISFACTION. 


. A satisfaction of one of several judgments, between the 


same parties for the same cause, may be shown on mo- 
tion in discharge of the others. Tarver vs. Rankin, - 


. Parol satisfaction of a judgment may be shown, even 


when the payment was for a less sum than the whole 
amount due, provided it was actually received and ac- 
cepted in full discharge of said judgment. Id. : 


SERVICE BY PUBLICATION. 


. In the service of writs, rules and orders in equity, by 


publication, under the act of 1838, four months must 
elapse between the first and last publications. Such 
publications must also be made once in each of the four 
months next preceding the term at which the defendant 
is called upon to plead and answer. Smith, adm'r. and 
another vs. Thompson, - - - - - 


SETTLEMENT. 


. When and what provision will be made by a court of 
equity in favour of the wife and children, out of property 
coming to the husband in right of the wife, as against 
judgment creditors of the husband. See title “ Wife's 
Equity.” Napier and others vs. Howard, - - 204-205 
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SHERIFF. 


. The sheriff is liable for money collected by his deputy, 
no matter how the execution under which it is paid, 
comes into his hands. Jd. - - - . 


SPECIFIC PERFORMANCE. 


. When time is of the essence of the contract. See title 
“Contract. Sneed and another vs. Wiggins and another, 


STATUTES. 


. The act of 1837 incorporating the Irwinton Bridge 
Company is constitutional. Young vs. McKenzie, Har- 


rison aad others, - - : - 


. Statutes enacted in favour of corporations or particular 
persons, and in derogation of common right, are to be 
construed strictly. Jd. - - - “ 


. In construing a statute, the intention of the legislature 
is a fit and proper subject of inquiry. That intention, 
however, is to be collected from the act itself, and other 
acts upon the same matter. Ezekiel vs. Dizon, - 


. When the language of a statute is clear, direct and posi- 
tive, leading to no absurd results, and affording a suita- 
ble, if not a sufficient remedy for an existing evil, courts 
should be governed by the obvious meaning and import 
of its terms. Jd. . - - - - 


STATUTE OF LIMITATIONS. 


. Where an administratrix, in her individual capacity, 
sold a negro belonging to the estate of an intestate, and 
delivered possession thereof to the purchaser: held, 
that the possession of the purchaser was adverse to the 
title of the legal representative of the intestate’s estate ; 
and that the Statute of limimitations would protect the 
purchaser. Paschal, adm’r. vs. Davis, - - 
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SUPREME COURT. 


. The Supreme court will correct the abuse of discre- 
tionary power by the Superior courts. Johnson and 
others vs. Holt and another, - - - - 


. Courts of equity being clothed with greater amplitude 
of discretion than courts of common law, a court of 
errors will interfere more sparingly with the exercise 
of discretionary powers of the former than the Jatter, 
notwithstanding the duties of both are discharged by 
the same incumbent, in Georgia. Jb. - - - 


. The Supreme court will not review judgments and 
decrees rendered by the Superior courts in the State, 
for alleged error committed prior to its organization. 
Saunders vs. Smith, adm’r. - - - - 


SURETIES. 


. The dismission of a levy, and the release of the prop- 
erty of principal levied upon, by a creditor having 
judgment against principal and surety, without the 
privity of the surety, discharges him. Cuwuran vs. Col- 


bert, - - - . . ~ 


. Any act of the creditor, after judgment against princi- 
pal and surety, which injures the surety or increases his 
risk, or exposes him to liability, will discharge him. 
Brown vs. Ex’rs.of Riggins, - - - - 


. Where the creditor has judgment against both princi- 
pal and surety, and dismisses a levy against the property 
of the principal, sufficient to pay the debt, the surety is 
discharged. Id. : - - : - 


. May compel holder to sue dormant partner of princi- 
pals, by notice under the Act of 1831. Howard vs. 
Brown, adm’r. - - - ° * é 


. Under what circumstances party ruled to be the holder. 


Ib. - - : - - - - 
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6. Holder has the whole three months within which to sue. 
4 ; ‘ : : ; - 529 












TAX COLLECTOR. 





When removed upon quo warranto, after having col- 
lected a portion of the taxes, which was ordered under 
the judgment upon the quo warranto, to be paid to the 
clerk of the Superior court, an execution issued against 
him and his securities as tax collector by the Comptroller 

Hartley vs. The State, - - 238 









General, is illegal. 










TESTAMENTARY INSTRUMENTS. 






The proper test to determine the character of an instru- 
ment, whether testamentary or not, is, Does the legal 
estate in the property which is the sulject of disposition, 
pass by it? Cumming vs. Cumming and others, - 484 










. Instruments purporting to be deeds, using words of con- 
veyance in presenti, founded on a good consideration, 
warranting the title, sealed and delivered in the presence 
of two witnesses, one of whom is a justice of the Inferior 
court, conveying absolutely to trustees, Ist, for the use 
of the grantor during her life, and 2d, for the use of 
certain relations in remainder, are deeds, and not testa- 









mentary papers. Ib, - - - - - 485 







TESTAMENTARY PAPERS. 






Where a paper writing in the form of a deed of gift, 
purporting to convey certain slaves to a trustee, in 
trust for the daughter-in-law of the donor and her 
increase, with a covenant of warranty as to the title, 
the donor reserving to himself a “ life-time control and 
interest” in the slaves, was offered in evidence, held, 
that the paper writing was a deed, and not testamentary 
in its character. Jackson and others vs. Culpepper, - 573 









To constitute an instrument in the form of a deed of 
gift a testamentary paper, it is requisite that its effect 
should be made to depend upon the event of the death 
of the donor, as necessary to consummate it. Jd. - 574 
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TIME. 


. Where time is of the essence of the contract. See title 
“Contract.” Sneed and another vs. Wiggins and another, 


TIPPLING HOUSES. 


. When an indictment accuses the defendant of a misde- 
meanor, and then specifies that such misdemeanor con- 
sists in keeping an open tippling house on the Sabbath 
day, contrary to the statute, the accusation of the offeace 
in the indictment is sufficient under the provisions of the 


penal code. Hall vs. The State, - - - 


. When the statute declares, “ Any person who shall be = 
guilty of keeping open ¢ippling houses on the Sabbath 
day,” the keeping open a tippling house on the Sabbath 
day, is a violation of the statute. Id. - - : 


. The keeping open a tippling house on the Sabbath day 
is indictable and punishable, without proof that the de- 


fendant sold liquor, or that the same was a nuisance, or 
hurtful to the neighbourhood, or to the religion or mor- 
als thereof; the offence consists in keeping open the 
doors of the tippling shop on the Sabbath day. Jb. - 


TRIAL. 

. When cases in injunction shall be set down for trial. 
See title “ Injunction.” Johnson and others vs. Holt and 
another, . - - - - - 


TRUSTS. 


. Where property held under an implied trust is liable at 
law to levy and sale under execution against cestui que 
trust. See title “Judgment Lien.” Pitts vs. Bullard, 


. When property vested in trustees for the use of the 
husband during his life, he to have the entire possession, 
to erercise reasonable ownership over the same, and to alter 
and change the same by and with the consent of the trus- 
tees, provided it was for the benefit and advantage of 
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the trust estate; but if the wife survived the husband, 
she was to have the entire use during her natural life with 
power to dispose by will of one half, and in the event 
of offspring between them, the whole estate to vest in said 
child or children; the trustees to have the right’at any 
time ¢o re-settle the property, with the consent of both 
husband and wife, which was afterwards done so far as 
to allow the wife the right to dispose of a moiety of said 
estate, in any event; and at the death of the husband, 
he surviving the wife, and there being no offspring, the 
trust to cease, and the legal to unite with the equztable 
estate, and descend to the heirs at law of the husband : 
Held, that the legal title remained in the trustees, and 
that the equitable interest of the husband in the prop- 
erty, was not liable to be seized and sold by the sheriff, 
under an execution at law, and that the proper remedy 
for the creditors was in a court of equity. Blake vs. 
Irwin, - - - - - - 


USURY. 


If usury is paid by a surety to the contract, cognizant to 
its being usurious, he cannot recover the usurious inter- 
est from his principal. Hargraves and another vs. Lewis, 


VENDOR’S LIEN. 


. The lien of the vendor of real estate, attaches for the 
purchase money against the vendee, and all persons 
claiming as volunteers or with notice, under him. Mims 


vs. Macon & Western R. R. Co. . - - 


. The vendor’s lien applies to lands, the title to which 
has been transferred by operation of Jaw, under our 
rail road and other corporation charters, as well as to 
voluntary sales by the party himself. Jd. - - 


. There is no fixed rule as to what amounts to a waiver ; 
each case must be determined by its own circumstances. 


*_ « ‘ ‘ ‘ ‘ > ‘ 


. Even the taking of security for the purchase money, is 
not conclusive evidence that the lienis waived. Jb. - 
VOL. I. - 81 
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. The vendor’s lien is not extinguished by the acceptance 
of the certificate of deposit of the cashier of the cor- 
poration, for the valuation of his land as assessed by the 
commissioners ; provided the money is not paid when 
called fory owing to the insolvency of the company. Jb. 


. A decree in equity, for the sale of the land, is the proper 
remedy to enforce the lien. Jd. - - - 


VENDOR AND PURCHASER. 


. Purchaser of land without notice, from vendor affected 
with noticé, protected. See title “ Notice.” Truluck 
and others vs. Peeples and others, - - - 


. So purchaser with notice, from vendor who purchased 
without notice, is protected. Ib. - - : 


VERDICT. 


. Omission of 2ill of particulars is cured by verdict. See 
title “ Declaration.” Dill and others vs. Jones, - 


WIFE’S EQUITY. 


. Where a judgment creditor comes into a court of equity, 
and asks its assistance to have appropriated to the pay- 
ment of his debt against the husband, property to 
which the husband may be entitled in right of his wife, 
under the will of her grandfather, in the hands of trus- 
tees appointed by the testator; adequate provision must 
first be made for the support and maintenance of the 
wife and children, if any. Napier and others vs. Howard, 


. What will be considered adequate provision for that 
purpose, must depend on the circumstances of the case 
and the condition of the parties; the court ought to be 
liberal, and may appropriate the whole, or part of the 
property, for the benefit of the wife and children, as it 
may deem equitable and just. Id. - : : 


WILLS. 


. Where a testator, by his will, bequeaths certain property 
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to trustees, in trust for his son, and his wife and his four 
children then living, and to any child or children which 
the testator’s said son may hereafter have born, for the 
use of, support and maintenance of the testator’s said 
son and his family ; and for the support, education and 
settlement of the said children of testator’s son; held, 
that it was the intention of testator to include after-born 
children of his son, as well as those living at the testa- 
tor’s death. Held, also, that testator’s son and his wife 
were entitled to the use and benefit of two shares of the 
property bequeathed, for their maintenance and support, 
and that each of the children of testator’s son was 
entitled to one share of the property as a settlement, on 
arriving at the age of twenty-one years, or when the 
females should marry, liable to refund the proportion 
of their respective shares, in the event there should be 
after-born children. Jd. - - - - 


. What are, and what are not, testamentary papers. See 
title “© Testamentary Instruments.” Cumming vs. Cum- 
ming and others, - - - - 484, 485 


. What creates an estate tail by the laws of England. 
See title “ Estate Tail.” Wiley, Parish § Co. and oth- 
ers vs. Smith and another, - - - - 


When instrument a will, and when not. See title 
“ Testamentary Papers.” Jackson and others vs. Cul- 


pepper, , : ‘ , : : 


WITNESS. 


The true test of the interest of a witness is, that he will 
either gain or lose by the direct and legal operation and 
effect of the judgment, or that the record will be legal 
evidence for or against him in some other action. It 
must be a present, certain, and vested interest, and not an 
interest uncertain, remote, or contingent. Howard vs. 
Brown, adm’r. - - - - - - 


If the interest be of a doubtful nature, the objection 
goes to the credit of the witness, and not to his compe- 
tency. Ib. - - - - - - 
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3. To render a witness incompetent on the ground of 
interest, it must be shown that he will either gain or 
lose by the direct legal operation and effect of the judg- 
ment, or that the record will be legal evidence for or 
against him in some other action. Adams, adm’r. vs. 
Barrett, - - - - - - 


The interest to exclude a witness, must be a present, 
certain and vested interest, and not an interest uncer- 
tain, remote, or contingent. Id. - - . 


A witness is always presumed to be competent, and the 
burden of proof to show his incompetency, is on the 
objecting party. Ib. - - - - ° 


Where a witness entered into a covenant to guaranty 
and protect the title to certain land against mortgages, 
judgments, or legal liabilities, which could operate as a 
lien or incumbrance on said Jand, it was held, that it was 
incumbent on the party objecting to the competency of 
the witness, to show affirmatively, that there was actually 
in existence, at the time of the trial, some mortgage, 
judgment, or legal liability, which could operate as a 
lien, or incumbrance, in order to exclude the witness on 
the ground of interest. I). - - : - 


WRIT OF ERROR. 


Writ of error will be dismissed if bill of exceptions do 
not set forth the material facts upon which the judgment 
below was rendered. See title “ Bills of Exceptions.” 
Cowles & Ward vs. Clark, - - - - 


The security on appeal not having been made a party,the 
writ of error dismissed. («) Psalmonds vs. Barksdale, 


But see act of General Assembly of 1847, dispensing 
with the making of parties to writs of error, any person 
or persons not a party to the original cause. - - 


Writ of error will lie for the improper granting or refu- 
sal of a continuance. McDougald vs. The Central Bank, 
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4. General rules concerning, 


5. Writ of error dismissed on the ground of non-joinder of 
the security on appeal. Psalmonds vs. Barksdale, - 6584 





